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In re S-V-, Respondent

Deci ded May 9, 2000

U. S. Departnment of Justice
Executive O fice for Immigration Review
Board of I mm gration Appeals

An applicant for protection under Article 3 of the United Nations
Convention against Torture and OQther Cruel, Inhuman or Degrading
Treat ment or Puni shment nust establish that the torture feared woul d
be inflicted by or with the acqui escence of a public official or
ot her person acting in an official capacity; therefore, protection
does not extend to persons who fear entities that a governnent is
unabl e to control.

Eduardo Soto, Esquire, Mam, Florida, for respondent

Before: Board En Banc: DUNNE, Vice Chairman; SClALABBA, Vice
Chai rman; VACCA, HElI LMAN, HOLMES, HURW TZ, FILPPU, COLE,
MATHON, JONES, GRANT, and M LLER, Board Menbers.
Concurring Opinion: VILLAGELIU, Board Menmber. Concurring
and Dissenting Opinion: SCHM DT, Chairman; joined by
GUENDELSBERGER and MOSCATO, Board Menbers. Di ssenti ng
Opi ni on: ROSENBERG, Board Menber.

HElI LMAN, Board Menber:

This case was | ast before us on May 26, 1999, when we di sm ssed t he
respondent’s appeal froma decision of an I mrigration Judge finding
hi m renovabl e as charged. The respondent has filed a notion to
reopen the proceedings in order to apply for w thhol di ng of renoval
under section 241(b)(3) of the Inmgration and Nationality Act,
8 US.C 8§ 1231(b)(3) (Supp. Il 1996), and to request protection
under Article 3 of the United Nations Convention agai nst Torture and
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Ot her Cruel, Inhuman or Degradi ng Treatnment or Puni shnent, adopted
and opened for signature Dec. 10, 1984, G A Res. 39/46, 39 UN
GAOR Supp. No. 51, at 197, U N Doc. A/ RES/39/708 (1984) (entered
into force June 26, 1987; for the United States Apr. 18, 1988)
(“Convention Against Torture”). The Immigration and Naturalization
Service has not submitted a response. The notion will be denied.

. PROCEDURAL HI STORY

The record refl ects that the respondent is a native and citizen of
Col onbi a. He was admitted to the United States on or about
February 7, 1981, as a |awful pernanent resident. On February 4,
1998, the respondent was convicted in the Circuit Court of Broward
County, Florida, of the offenses of grand theft, resisting arrest
wi t hout violence, and driving while his |license was suspended. He
received a sentence of 4 years' inprisonnent. The respondent was
al so convicted at that tine of robbery and was sentenced to 4 years’
i mprisonment, to run concurrently with the other sentence.

I1. MOTION TO RECPEN

In his notion, the respondent argues that he would be in danger
from nongovernnental guerrilla, narcotrafficking, and paranmlitary
groups in Col onbia. The respondent contends, both in his notion and
in his attached application for withholding of removal, that the
guerrillas finance their operations through ki dnapi ng. According to
the respondent, ever since the Governnment of Colonbia gave the
guerrillas land as an el ement of peace negoti ations, authorities are
no |l onger able to control the kidnaping that occurs nationwi de. The
respondent contends that individuals who are kidnaped suffer
subhuman conditions at the hands of their captors, and he asserts
that he woul d be a target for ki dnapers because he has famly in the
United States and is unable to speak Spanish correctly.

I n support of his notion, the respondent has submtted newspaper
articles detailing the violence, including kidnaping, acconmpanying
the ongoing civil war in Colonbia; a Department of State trave
war ni ng stating that United States citizens have been the victins of
threats, kidnaping, hijacking, and nurder; and a 1998 report on
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human rights practices in Colonbia prepared by the Departnent of
State. See Bureau of Denobcracy, Human Ri ghts and Labor, U. S. Dep’t
of State, Col ombia Country Report on Human Ri ghts Practices for 1998
(Feb. 26, 1999), reprinted in Commttees on Foreign Relations and
International Relations, 106th Cong., 1lst Sess., Country Reports on
Human Rights Practices for 1998 545 (Joint Comm Print 1999)
[ hereinafter Country Reports].

Motions to reopen in renoval proceedings will not be granted unl ess
the respondent can show that the evidence sought to be offered is
material and was not available at his forner hearing. 8 CF.R
§ 3.2(c)(1) (2000). A nmotion to reopen nust state the new facts to
be proved and nust be supported by affidavits or other evidentiary
material. 1d. In addition, a notion to reopen will not be granted
unl ess the respondent establishes a prim facie case of eligibility
for the underlying relief sought. See INS v. Abudu, 485 U. S. 94
(1988).

W have found that a respondent denonstrates prima facie
eligibility for relief where the evidence reveals a reasonable
i kelihood that the statutory requirenents for relief have been
satisfied. Matter of L-OG, 21 | &N Dec. 413, 419 (BIA 1996). W
have not required a conclusive showing that eligibility for relief
has been establi shed. ld. at 418-19. Rat her, we have reopened
proceedi ngs “‘where the new facts all eged, when coupled with the
facts already of record, satisfy us that it would be worthwhile to
devel op the issues further at a plenary hearing on reopening.’” 1d.
(quoting Matter of Sipus, 14 | &N Dec. 229 (BI A 1972)). The standard
for granting reopening of proceedings is the sane for both asylum
and withhol di ng. INS v. Abudu, supra (regarding deportation
proceedi ngs).

[11. W THHOLDI NG OF REMOVAL
A. Particularly Serious Crine
Section 241(b)(3)(A) of the Act specifies that there shall be a

restriction on renmoval to a country where an alien’s life or freedom
woul d be threatened on account of race, religion, nationality,
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menbership in a particular social group, or political opinion.
Section 241(b)(3)(B)(ii) of the Act states that an alien is
ineligible for wi thholding of renmoval if “the alien, having been
convicted by a final judgnent of a particularly serious crine, is a
danger to the community of the United States.” The final paragraph
of section 241(b)(3)(B) states, in pertinent part, as follows:

For purposes of clause (ii), an alien who has been
convicted of an aggravated felony (or felonies) for which
the alien has been sentenced to an aggregate term of
i mpri sonment of at least 5 years shall be considered to
have conmitted a particularly serious crinme. The previous
sentence shall not preclude the Attorney GCeneral from
determ ning that, notwi thstanding the |length of sentence
i nposed, an alien has been convicted of a particularly
serious crinme.

We have recently held that determ ning whether an alien convicted
of an aggravated felony and sentenced to less than 5 years
i mpri sonment has been convicted of a particularly serious crine
requires an individual exam nation of the nature of the conviction
the sentence inposed, and the circunstances and underlying facts of
the conviction. Matter of S-S-, InterimDecision 3374 (BIA 1999);
see al so Matter of Frentescu, 18 | &N Dec. 244 (Bl A 1982), nodifi ed,
Matter of C-, 20 | &N Dec. 529 (BI A 1992), Matter of Gonzal ez, 19 | &N
Dec. 682 (BI A 1988). W have stated that crines agai nst persons are
nore likely to be categorized as particularly serious, but that
there may be instances where a crime (or crines) against property
will be considered to be particularly serious. Matter of S-S,
supra; Matter of Frentescu, supra, at 247. Moreover, we have found
convictions for armed robbery to be convictions for particularly
serious crines. Matter of S-S-, supra; Matter of L-S-J-, 21 |&N
Dec. 973 (BIA 1997); Matter of D, 20 I &N Dec. 827 (BI A 1994).

The statutory provisions under which the respondent was convicted
require an intent to deprive a person of property through the use of
force, violence, assault, or putting in fear. Fla. Stat. Ann
88 812.13(1), 812.13(2)(c) (West 1998). In the instant case, the
record of conviction pertainingto the respondent’s robbery reflects
that he pulled a 24-karat gold chain fromthe victims neck and the
victimfell to the ground. Thus, the respondent took the victims
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property by force. Moreover, the record of conviction pertainingto
the respondent’s grand theft details the theft of a conmputer, two
vi deocassette recorders, and a printer froma school

We find that the respondent’s robbery conviction, which involves
a violent crine against a person, is a conviction for a particularly
serious crine. Moreover, we consider 4 years to be a significant
term of inprisonment. See, e.g., Mtter of S-S-, supra, (finding
the length of the respondent’s sentence, 55 nonths, to be a
significant factor supporting the conclusion that his robbery
conviction was for a particularly serious crine). Because we have
determ ned that the respondent has been convicted of a particularly
serious crime, we find that he cannot denonstrate prim facie
eligibility for withhol ding of renoval. See section 241(b)(3)(B) of
the Act; Matter of S-S-, supra.

B. On Account of

In addition, we observe that the respondent has not denonstrated
that his fear of harm in Colonbia is on account of his race,
religion, nationality, menbership in a particular social group, or
political opinion. See INSv. Elias-Zacarias, 502 U S. 478 (1992);
INS v. Cardoza-Fonseca, 480 U.S. 421 (1987); Matter of Mogharrabi
19 | &N Dec. 439 (BIA 1987). W have held that an applicant for
asyl um need not show concl usively why persecution occurred in the
past or is likely to occur in the future, but must produce evi dence
fromwhich it is reasonable to conclude that the harmwas noti vat ed,
at least in part, by an actual or inputed protected ground. Matter
of S-P-, 21 I&N Dec. 486, 489-90 (BIA 1996). Furthernore, the
respondent is not expected to provide direct proof of a persecutor’s
notives, but nmust provide sone evidence, either direct or
circunstantial, of those notives. [INSv. Elias-Zacarias, supra, at
483.

The Department of State Country Report contained in the record
indicates that, in 1998, guerrilla groups were active in 700 of
Colonmbia’s 1,073 nunicipalities and supplanted the state authority
in some sparsely popul ated areas. Country Reports, supra, at 545.
During the first 9 nonths of that year, the civil war resulted in
2,000-3,000 deaths and generated 300,000 internally displaced
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persons. |d. at 547. According to the Departnent of State, 2,216
peopl e were ki dnaped during 1998 and nore than 700 victins renai ned
captives of the guerrillas at the end of the year. |d. at 553. A
newspaper article submitted by the respondent indicates that even
poor and middle class persons are at risk of being kidnaped. Tim
Johnson, Insecurity Stalks Colonbians in the Countryside, M ani
Heral d, Apr. 18, 1999. Furthernore, in a travel warning dated
June 10, 1999, the Departnment of State reported that nmore than a
dozen United States citizens were kidnaped in the first 5 nonths of
1999 al one.

The respondent has not presented evidence that reveal s why he fears
bei ng ki dnaped by the guerrillas, and he inplies only that he fears

ki dnapi ng because of his perceived wealth. W have held that, in
t he absence of evidence to suggest other notivations, evidence that
the perpetrators were notivated by a victims wealth will not

support a finding of persecution within the meaning of the Act.
Matter of V-T-S-, 21 1&N Dec. 792 (BIA 1997); Matter of T-MB-, 21
| &\ Dec. 775 (BI A 1997). The respondent has neither alleged that
any political opinion would be inputed to himnor provided evi dence
to support such a claim The respondent al so has not shown that he
woul d be persecuted on account of his nenmbership in a particular
soci al group. Although we recogni ze that Col onmbia currently is in
the grip of an ongoing civil war, it is well established that an
asylumapplicant’s fear of harmresulting fromgeneral conditions of
viol ence and civil unrest affecting the populace as a whole in his
home country does not constitute a “well-founded fear of
persecution” within the nmeaning of the Act. E.g., Matter of Sanchez
and Escobar, 19 |&N Dec. 276 (BIA 1985), aff'd sub nom
Sanchez-Trujillo v. INS, 801 F.2d 1571 (9th Cir. 1986).

We find that the respondent has failed to denonstrate that his fear
of persecution fromguerrillas in Colonbia is on account of one of
the grounds specified in the Act. We therefore conclude that
reopening of these proceedings is not warranted because the
respondent has failed to articulate a basis for relief under section
241(b)(3)(A) of the Act.
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C. Clear Probability

An alien seeking relief fromrenoval under section 241(b)(3) of the
Act nust establish that he faces a clear probability of persecution
if returned to the country to which he woul d be renmoved. See INS v.
Stevic, 467 U S. 407 (1984). Thus, an application for w thhol ding
must be supported by evidence establishing that it is nore likely

than not that the alien would be subject to persecution. Id. at
429-30. The respondent has not put forward sufficient evidence to
establish that it is nore likely than not that he wll face

persecution if returned to Colonbia. His claimis based entirely on
general conditions arising fromthe civil war in his honel and.

D. Concl usi on

We conclude that the respondent has failed to present sufficient
evidence in his notion to reopen to denonstrate eligibility for
wi t hhol di ng of renoval . Most significantly, we find that he is
barred fromeligibility for such relief as an alien convicted of a
particularly serious crinme. Moreover, the evidence the respondent
has provi ded of general conditions of violence and civil unrest in
Colonbia fails to establish that his life or freedom would be
threatened in that country on account of a protected ground.
Finally, his generalized assertions that a person in his situation
faces a clear probability of persecution are insufficient to
establish eligibility for wi thholding. Reopening of proceedings to
all ow the respondent to apply for relief under section 241(b)(3) of
the Act is consequently not warranted.

I'V. CONVENTI ON AGAI NST TORTURE

The respondent has al so requested reopening of the proceedings to
apply for relief under Article 3 of the Convention Agai nst Torture.
Current regulations, which becane effective on Mrch 22, 1999,
establish specific procedures for raising a claim for protection
under Article 3 of the Convention Against Torture and accord
jurisdiction to Immigration Judges and the Board to consider such
clainms. 8 C.F.R 88 208. 16-208.18 (2000). The regul ati ons provi de
that an applicant nust establish that it is nore likely than not
that he or she would be tortured if returned to the proposed country
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of removal. 8 C. F.R § 208.16(c)(2). However, an applicant is not
required to denmonstrate that he or she would be tortured on account
of a particular belief or imutable characteristic. See Report of
the Conmttee on Foreign Relations, S. Exec. Rep. No. 101-30, at 16
(1990) (“Senate Report”). The regulations do require that the harm
be “inflicted by or at the instigation of or with the consent or
acqui escence of a public official or other person acting in an
official capacity.” 8 C.F.R § 208.18(a)(1).

The respondent in the instant case does not allege that he fears
torture inflicted by a governnent official. He therefore nust
provi de evidence that the torture he fears at the hands of the
guerrillas would be “at the instigation of or with the consent or
acqui escence of” Colonbian officials or persons acting in an
official capacity. 8 C.F.R 8§ 208.18(a)(1).

A.  “Acqui escence”

A public official’s acquiescence to torture “requires that the
public official, prior to the activity constituting torture, have
awar eness of such activity and thereafter breach his or her |ega
responsibility to intervene to prevent such activity.” 8 C F.R
§ 208.18(a)(7). In its resolution of advice and consent to the
Convention Against Torture, the United States Senate included an
under st andi ng replacing the word “know edge” in this definition of
acqui escence with the word “awareness,” indicating that actual
know edge of activity constituting torture is not required. See 136
Cong. Rec. S17,486, 17,491-2 (daily ed. Cct. 27, 1990). Thi s
revision is also reflected in the regulations. See 8 CF.R
§ 208.18(a)(7). The Senate Comrittee on Foreign Relations clarified
the point by stating that “[t]he purpose of this condition is to
make it clear that both actual know edge and ‘willful blindness’
fall within the definition of the term ‘acquiescence.’” Senate
Report, supra, at 9. Consequently, the definition of “torture”
“includes only acts that occur in the context of governnental
authority.” Regul ations Concerning the Conventi on Agai nst Torture,
64 Fed. Reg. 8478, 8483 (1999) (citing S. Treaty Doc. No. 100-20, at
19).

The Senate’s inclusion of this definition of acquiescence inits
under st andi ngs to the Convention Against Torture indicates that it
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meant to exclude or to nodify the legal effect of this particul ar
provision of the treaty as applied within the United States. See
Vi enna Convention on the Law of Treaties, art. 2, § 1(d), U. N. Doc.
Al Conf.39/27, at 289 (1969); Restatenment (Third) of the Foreign
Rel ati ons Law of the United States § 314 (1986). We therefore
interpret the regulation at 8 CF. R 8§ 208.18(a) to be limting. To
denonstrate “acqui escence” by Col ombi an Government officials, the
respondent must do nore than show that the officials are aware of
the activity constituting torture but are powerless to stop it. He
nmust denonstrate that Col ombian officials are willfully accepting of

the guerrillas’ torturous activities. To interpret the term
ot herwi se woul d be to ni sconstrue the nmeani ng of “acqui escence,” the
di ctionary definition of which is “silent or passive assent.” The

Oxford Universal Dictionary 17 (3d ed. 1955). Accordingly, we
consider that a governnent’s inability to control a group ought not
| ead to the conclusion that the governnment acqui esced to the group’s
activities.

W note that we have granted asylum to applicants who feared
persecution at the hands of nongovernmental entities where the
applicant denonstrated that governnent authorities were unable to
provi de protection fromthe woul d-be persecutors. See, e.g., Matter
of Kasinga, 21 |I&N Dec. 357 (BIA 1996) (holding that an applicant
who feared femal e genital nutilation by nenbers of her famly, and
who proved that neither the police nor the government woul d protect
her, merited asylum; Matter of Villalta, 20 | & Dec. 142, 147 (BIA
1990) (holding that an applicant who feared persecution by a
param litary “Death Squad” deserved asylum where the Salvadoran
Governnent “appear[ed], at a mninmum to have been unable to

control” the death squads). However, Article 3 of the Convention
Agai nst Torture does not extend protection to persons fearing
entities that a governnent is unable to control. In fact, the

United Nations Conmittee Against Torture has stated that Article 3
does not provide protection in cases where pain or suffering is
inflicted by a nongovernnental entity that is not acting by or at
the instigation, consent, or acquiescence of a public official.?

1 The United Nations Comrittee Against Torture is a nonitoring body
for the inplenentation and observance of the Convention Against
(continued...)
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See G R B. v. Sweden, Conm No. 83/1997, CAT/C/ 20/ D/ 83/1997 (1997)
(hol ding that the applicant, who asserted a fear of torture by both
the Sendero Lumi noso and governnent authorities in Peru, failed to
establish a breach of Article 3, because a state party is not
prohi bited under the Convention fromexpelling a person “who m ght
risk pain or suffering inflicted by a non-governnmental entity”).

B. “Activity Constituting Torture”

In addition, we consider that the term“activity” that appears in
the definition of “acqui escence” does not sinply refer to genera
vi ol ence; rather, the referenced “activity” nmust be the very torture
that the applicant clains to fear. The Comrittee Against Torture
has observed that the existence of a consistent pattern of gross,
flagrant, or mass violations of human rights in a particular country
does not, as such, constitute a sufficient ground for determning
that a particular person would be in danger of being subjected to

torture upon his or her return to that country. See GRB. v
Sweden, supra. Specific grounds nust exist that indicate the
i ndi vidual would be personally at risk. Id.; see also K. N v.

Swi tzerl and, Conm No. 94/1997, CAT/C/ 20/ D/ 94/1997 (1997) (hol ding,
in a case involving a Tam | and Christian Sri Lankan national who
was forced to work for the Tami| Tigers and who was sought by the
Sri Lankan Arny, that the existence of mass human rights viol ations
in a country does not suffice to prove that a particular alien wll
personal |y be subject to torture).

C. Concl usion

The respondent has neither alleged nor denobnstrated that the
Col onbi an Governnent’s failure to protect its citizens is the result
of deliberate acceptance of the guerrillas’ activities. In fact,

1(...continued)

Torture. Convention Against Torture, supra, arts. 17-22. The
United States recognizes the Commttee but does not recognize its
conpetence to consider cases brought by one state party against
anot her or cases brought by an individual against a state party.
See 136 Cong. Rec. at S17,492. We therefore consider the
Committee’s opinions to be advisory only.

10
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the record in the present case reflects that the Governnent
actively, although to date unsuccessfully, conbats the guerrillas.
Consequently, we find that the respondent has not proven that
Col onbi an officials acquiesce to the types of activities that the
respondent fears he would suffer at the hands of the guerrillas

Moreover, the evidence of general conditions of violence presented
by the respondent does not establish that an individual in his
circunstances would be subjected to torture if he returned to
Col onbi a. We therefore find that the respondent has failed to
denonstrate prima facie eligibility for relief under Article 3 of
t he Convention Against Torture.?

V.  CONCLUSI ON

In light of the foregoing, we conclude that the respondent has
failed to denonstrate eligibility for w thhol ding of renoval under
section 241(b)(3)(B) of the Act or for protection under Article 3 of
t he Convention Agai nst Torture. Accordingly, his notion to reopen
wi |l be denied.

ORDER: The respondent’s notion to reopen is denied.

CONCURRI NG OPI NI ON: Gustavo D. Villageliu, Board Menber
I respectfully concur.

I respectfully concur in the result of this case, agreeing with
the denial of the notion. However, | also agree with many of the
points expressed by Chairman Schmidt in his concurring and
di ssenting opinion and therefore wite separately to discuss ny
concerns.

Li ke Chairman Schmidt, | amtroubled by the majority’s reliance

2 In view of our finding that the respondent has failed to
establish eligibility for relief, we need not address at this tine
t he questi on whet her ki dnaping per se constitutes torture.

11
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on Matter of T-MB-, 21 I & Dec. 775 (BI A 1997), wi thout noting that
the case was recently reversed by Borja v. INS, 175 F.3d 732 (9th
Cir. 1999). As the quasi-judicial body entrusted with the United
States Attorney General’s discretion and authority over inmigration
cases pursuant to 8 CF. R § 3.1 (2000), we have a duty to disclose
the true status of our precedents that have been rejected by the
reviewi ng courts. See The Harvard Law Review Association, The
Bl uebook: A Uniform Systemof Citation, Rules 10.7-10.7.1, at 66-67
(16th ed. 1996).

| also agree with Chairman Schm dt’s criticism of the narrow
interpretation prescribed by the mpjority for determ ni ng who may be
considered a “public official or other person acting in an official
capacity” for purposes of 8 C.F. R § 208.18(a)(1) (2000). The only

thing I would add is that we have already stated that, for
i mm gration purposes, the term “governnment” is not limted to
political units we recognize as valid. Rather, it includes “a

political organization that exerci ses power on behalf of the people
subjected to its jurisdiction.” Mtter of Linnas, 19 |I&N Dec. 302,
307 (BIA 1985). According to the docunents subnmitted by this
respondent, the Col onmbi an rebel s control approxi nately 40 percent of
that country’'s territory, and those rebels may well be considered
part of a government participating or acquiescing in the torture of
an individual within its territory for purposes of 8 CF.R
8§ 208.18(a)(1) and (7).

However, none of the evidence subnmitted in this case suggests any
likelihood that the Colonbian guerrillas would be inclined to

torture this particular respondent. He has been in the United
States since he was a young child and has had little contact with
his native country. The respondent’s nmotion |lacks any

i ndi vidual i zed reason why his case is different fromthat of anyone
el se facing deportation to Col onbia. Consequently, despite ny
di sagreenment with the narrow readi ng of the regul ati on espoused by
the majority, | nonetheless concur in its denial of the notion to
reopen.

12
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CONCURRI NG AND DI SSENTI NG OPI NI ON: Paul W Schmidt, Chairman; in
whi ch John Guendel sberger and Anthony C. Mscato, Board Menbers,
j oi ned

| respectfully concur in part and dissent in part.

. WTHHOLDI NG OF REMOVAL

I agree with the nmpjority that the respondent’s robbery
conviction is a particularly serious crime under Matter of S-S,
Interim Decision 3374 (BIA 1999). | find it unnecessary to reach
the “on account of” question. Also, | would not rely on Matter of
T-MB-, 21 1 &N Dec. 775 (BI A 1997), which was reversed by Borja v.
INS, 175 F.3d 732 (9th Cir. 1999).

I'l. REMAND TO APPLY UNDER ARTI CLE 3 OF THE
CONVENTI ON AGAI NST TORTURE

| disagree with the majority’ s denial of the respondent’s notion
to reopen to apply for deferral of renoval under Article 3 of the
United Nations Convention against Torture and Other Cruel, |nhuman
or Degrading Treatment or Punishnment, adopted and opened for
signature Dec. 10, 1984, G A. Res. 39/46, 39 U. N. GAOR Supp. No. 51,
at 197, U N Doc. A/RES/39/708 (1984) (entered into force June 26,
1987; for the United States Apr. 18, 1988) (“Convention Agai nst
Torture”). The respondent was unable to nmake such an application at
the tinme of his hearing because the regulations granting the
Executive Ofice for Imrigration Review jurisdiction over
applications under the Convention Against Torture were not then in
ef fect.

This motion to reopen is the respondent’s first, and only,
opportunity to apply under the Convention Against Torture. | would
grant the motion and allow the respondent to request protection
under Article 3 of the Convention Against Torture and the
i npl ementi ng regul ati ons before the I nm gration Judge. See 8 C. F. R
§§ 208. 16-208.18 (2000).

13
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The notion to reopen may be granted i f the respondent establishes
a prima facie case of eligibility for relief under the Convention
Agai nst Torture. A prima facie case i s one where the respondent has
denonstrated a reasonabl e |i kel i hood of success on the nmerits, so as
to meke it worthwhile to devel op the i ssues at a hearing. Matter of
L-OG, 21 I&N Dec. 413 (BI A 1996).

The respondent clainms that, if returned to Col onbia, he would be
subject to torture by guerrilla groups that effectively contro
portions of the country and operate with inpunity throughout the
country. He supports his claimw th docunentation indicating that
the United States Departnent of State has characterized Col onbia as
probably the nmpbst dangerous country in the world. It is, according
to the Department of State’'s travel warning, a country where
“narcotraffickers, guerrillas, paramlitary groups and other
crimnal elenments” engage in ranmpant, aggravated viol ence.

The respondent’s docunmentation, read in its entirety, does not
suggest that such violence is limted to United States citizens or
ot her foreign nationals. Rather, the supporting evidence indicates
that | arge segnments of the Col ombi an popul ace nay be at substanti al
risk. The respondent’s argunent that, as an individual associated
with the United States who has famly in the United States, he may
face a heightened risk of mistreatnent is plausible in Iight of the
evi dence presented.

The regulations also require an applicant for protection under
the Convention Against Torture to showthat it is nore likely than
not that he will suffer torture “inflicted by or at the instigation
of or with the consent or acqui escence of a public official or other
person acting in an official capacity.” 8 C F.R § 208.18(a)(1).
The neaning of this | anguage is not transparent.

For exanple, in a recent ruling, the United Nations Committee
Agai nst Torture, the international body whose rulings are cited
approvingly by the majority, found that the warring factions in
Somalia fall within the phrase “public official[s] or . . . other
person[s] acting in an official capacity” as used in the Convention
Agai nst Torture. See Sadiq Shek Elm v. Australia, Conm No.
120/ 1998, CAT/ C/ 22/ D/ 120/ 1998 (1998). 1In doing so, the Commttee
flatly rejected Australia’s argunents to the contrary.

14
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At this point, it is unclear whether the situation of the various
factions comrmitting violent acts in Col onbia is anal ogous to that of
the warring factions in Somalia. There are both potentia
simlarities and differences. There is also an open question as to
when, if ever, the loss of internal control by an existing
gover nment can anount to “acqui escence” that i nvokes the protections
of the Convention Against Torture. | do not find that question to
be definitively answered by the sources cited by the majority.

The i ssue whether the respondent’s situation fits within Article
3 of the Convention Against Torture requires factual determ nations
about conditions in Colonbia and the respondent’s own situation
considered in the context of international |egal principles. We
have little United States jurisprudence to guide us in this area.
Bef ore deci di ng such i nportant and potentially far-reaching i ssues,
we should have a fully devel oped record and the benefit of the
I mmi gration Judge’s infornmed ruling on the positions of the parties.

The respondent has established a reasonabl e |i kel i hood of success
on the nerits so as to make it worthwhile to devel op the issues at
a hearing under Matter of L-O-G, supra. H's nmotion to reopen and
remand should therefore be granted. Consequently, | respectfully
di ssent fromthe decision to deny the notion.

DI SSENTI NG OPI NI ON: Lory Di ana Rosenberg, Board Member
| respectfully dissent.

| disagree with the reasoning and the result reached by the
maj ority. I agree fully, however, with the statement in the
separate opi nion of concurring Board Menmber Villageliu, criticizing
the majority for refusing to properly cite Matter of T-MB-, 21 | &N
Dec. 775 (BI A 1997), as havi ng been squarely overrul ed by the United
States Court of Appeals for the Ninth Circuit in Borja v. INS, 175
F.3d 732 (9th Cir. 1999).

| also agree with the analysis provided by Chairmn Schm dt

regarding the need for an evidentiary hearing to deternine the
respondent’s potential eligibility for protection under the United
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Nati ons Convention Against Torture and Oher Cruel, Inhuman or
Degradi ng Treatnent or Puni shnment, adopted and opened for signature
Dec. 10, 1984, G A Res. 39/46, 39 U N GAOR Supp. No. 51, at 197,
U.N. Doc. A/RES/ 39/708 (1984) (entered into force June 26, 1987; for
the United States Apr. 18, 1988) (“Convention Against Torture”).

I wite separately to enphasize ny disagreement wth the
majority’s resolution of the substantive nmerits of the respondent’s
notion to reopen. In rushing to deny the respondent both
wi t hhol di ng of renoval and deferral of rempval in the context of a
notion to reopen, the majority usurps the role of the finder of fact
and applies untested interpretations of the governing | aw under the
Conventi on Agai nst Torture.

The respondent is a 19-year-old young nan who has lived in the
United States as a |awful permanent resident for over 18 years
since he was 5 or 6 nonths old. Although my coll eagues m ght not
deemt hese facts to have any bearing on the decisi on we i ssue today,
| believe that they are significant. W are obliged to follow the
statute, to be sure. The statute provides that an alien who has
been convicted and sentenced to i nprisonnent for at | east 1 year for
the crinme of robbery, where force is an el enent of the crinme or the
crime is a felony involving a substantial risk that force will be
used in the conmm ssion of the crine, is deportable and subject to
renoval . See sections 101(a)(43)(F), 237(a)(2)(A)(iii) of the
Inmrigration and Nationality Act, 8 U S C 88 1101(a)(43)(F),
1227(a) (2) (A (iii) (Supp. |1 1996). Nevert hel ess, while the
respondent night be subject to removal, | would not so easily
dismiss his motion for w thholding and deferral of renoval.

While there may be a propensity to deny a claimfor wthhol ding
or deferral of renmpval because it is made by a crinminal alien whois
ineligible for other forns of relief for renmoval, | caution agai nst
such a response. I also note that heightening the standard for
reopeni ng and denyi ng a heari ng under the Convention Agai nst Torture
is not the proper nechanismto register one’s di sagreenent with the
availability of protection to such aliens.

As inmplenmented by the United States, the Convention Against

Torture inposes stringent requirenents on the conduct of various
actors. Specifically, regulations inplenenting Article 3 of the
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Convention refer to pain and suffering that is “inflicted by or at
the instigation of or with the consent or acqui escence of a public
official or other person acting in an official capacity.” 8 C.F.R
§ 208. 18(a) (2000); see al so Deborah E. Anker, Law of Asylumin the
United States 465, 481-85 (3d ed. 1999). This interpretation
arguably is a nore broad and liberal one than that provided in the

Convention Against Torture itself. 1d. It enconpasses both actual
know edge and “wi Il ful blindness” by public officials, as bases for
a finding that torture is nore Ilikely than not based on

acqui escence. See Report of the Committee on Foreign Rel ations, S.
Exec. Rep. No. 101-30, at 9 (1990). The interpretation does not
expressly exenpt actions by entities outside a governnment’s control
Evi dence of either form of acquiescence by a public official wll
support a finding that torture is nore likely than not to occur

Before rejecting a request for protection under the Convention
Agai nst Torture, | believe it prudent to allow such a claimto be
fully explored in an evidentiary hearing. Accordingly, | agree
fully with the separate opinion of Chairman Schm dt, with regard to
the mpjority’ s error in denying the respondent’s notion to reopen to
allow himto apply for protection under Article 3 of the Convention
Agai nst Torture.

In addition, | believe that it is inmportant to consider the
respondent’s claim for w thholding of renmpval according to our
precedents. These precedents require that, in the course of

exerci sing the discretion extended to the Attorney General under the
statute, we engage in a case-by-case adjudication. See Matter of
S-S, Interim Decision 3374 (BIA 1999). I find it inproper to
i nvoke our precedents in w thholding cases categorically, as |
believe the majority has done here. Cf. id.

I do not disagree that the respondent has been convicted of an
of fense that is an aggravated fel ony. However, | do believe that
the statute and our interpretation of it require that we detern ne
whet her the respondent has been convicted of a crinme that is a
particularly serious crine. Seeid. That is a question that shoul d
be determ ned in the context of an evidentiary hearing. Even though
we have determined that certain robbery convictions anmount to
“particularly serious crinmes,” this does not nean that all robbery
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convi ctions are such crines.

| disagree with the mpjority’'s approach to our appellate
adj udi cation, and | question the reasons for it, expeditious though
it may appear to be. W are charged with i ssuing precedent opinions
that provide sone guidance to Inmgration Judges, the Inmmigration

and Naturalization Service, and the public. In ny view, this
opi nion provides no such guidance. At best, it provides a
guestionable recipe to deny relief to sone crimnal aliens. | do

not believe that denying relief is our charge, and | dissent.
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